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1 what we need right now is somebody to take this 

2 thing apart and figure out who's going to do what 

3 part or who should be doing what part. 

4 The administrative rules for or rules for 

5 the Board of Water Supply, as Brian pointed out, 

6 they should be conducting their rule making about 

7 how they conduct their business, the board's 

8 businesst and I'm quite disturbed to hear from a 

9 board member that board members can't put things on 

10 the agenda. We are still a democracy. And even in 

11 our own board heret in the broad sense, if someone 

12 wants something on an agendat we have a process. If 

13 a Chairman doesn't want to hear that item, we have a 

14 process. But the Board of Water Supply is one 

15 person can control what the board does or doesn't do 

16 on its agenda? I meant I've got some questions 

17 about Sunshine Law with that stuff too, and the 

18 whole way they operate their board. 

19 Anyway, that's beside the question, but those 

20 things for sure they can do and they can start on 

21 that part. Then the rest of the stuff, to me, 

22 should be categorized by -- in a hierarchYt which 

23 ones need enabling legislation in order to create 

24 administrative rulest just as the other departments 

25 and directors have, and which ones are building code 

RALPH ROSENBERG COURT REPORTERS, INC. 



WR 9/3/03 109 

1 types of things that is just purely three-quarter 

2 inch pipe with the L connection or the T connection, 

3 that doesn't belong in an ordinance that we're 

4 talking about. But it seems to me that's the first 

5 step, that we should be looking at somehow a 

6 contract to do -- to contract this out. Because I 

7 think the Corporation Counsel is already burdened 

8 with so much stuff going on in there that it's taken 

9 ten months or longer to come to this. 

10 I mean, this would have been the first order 

11 of business to me to get these things rolling so we 

12 don't have people in limbo, and I just want to see 

13 us agree on a plan of action today before lunchtime 

14 appears, which is soon, and move forward with this. 

15 We can't keep people -- we can't keep the Department 

16 in limbo. We can't keep people in limbo. 

17 And I also see that we as a body need to 

18 attack two rules right off the bat, ourselves, and 

19 that's the one is the water meter issuance rule 

20 for Upcountry and the other one is the lao 

21 management rule, in the reverse order. Just appears 

22 that way. But I think those are two rules I think 

23 we need to tackle immediately as this body, but 

24 maybe everything else we find some way to contract 

25 this business out and let's get it going. Thank 
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1 you. 

2 CHAIR MATEO: Thank you, Member Tavares. Members, any 

3 comments? Ms. Johnson. 

4 COUNCILMEMBER JOHNSON: I don't know. We must have had a 

5 Vulcan mind meld there for a moment, because the 

6 exact same thing that Councilmember Tavares talked 

7 about is what I see as the next logical step. 

8 Because having sat in other boards and commissions 

9 and basically having seen how the Charter Commission 

10 actually used an outside attorney to kind of advise 

11 them of where they were going and what they were 

12 doing, I think that the logical thing would be to do 

13 exactly what Ms. Tavares is recommending. And we 

14 had a similar situation in a condominium board that 

15 I sat on when we had six different sets of house 

16 rules and we had to adopt them all into one 

17 document. And we hired a professional, and it was 

18 someone that knew all of the condominium property 

19 regime. 

20 I'm sure there are people -- I don't know if 

21 the gentleman who advised the Charter Commission did 

22 some of the research already to actually provide the 

23 Charter Commission with information on this 

24 particular subject, but I'm sure there are many 

25 attorneys out there that are well versed in water 
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1 law as well as looking at drafting administrative 

2 rules, and possibly even someone who's done this for 

3 another county here in the State of Hawaii. Because 

4 I think at this point it's too cumbersome. And you 

5 cannot put more burden on Corporation Counsel, 

6 because they just don't have the time. So I would 

7 be all in favor of trying to look at this in a 

8 logical way. I think the two issues, as Ms. Tavares 

9 pointed out, are crucial. But that is the way that 

10 I would like to see us proceed. 

11 CHAIR MATEO: Thank you, Member Johnson. Mr. Hokama. 

12 COUNCILMEMBER HOKAMA: Just a few questions, please, 

13 Chairman. Maybe to Ms. Tavares first, since it will 

14 help me make a decision shortly down the road. You 

15 see the Council putting forth the request to do the 

16 review and revisions to let me call it 

17 regulations. I don't like the word rules because 

18 we're not an administrative body, so I'll call it 

19 regulations. Or you foresee requesting the 

20 Department to get on this quickly and to put out an 

21 RFP to do the same thing? 

22 VICE-CHAIR TAVARES: I really hadn't thought of it that 

23 far into who would actually do it, but I had thought 

24 that, well, outside counsel is our purview to hire, 

25 so I thought, well, if it's going to be that, then 
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1 maybe it is us that has to do it, but as far as 

2 formulating the scope of the RFP, I would hope that 

3 the Administration would formulate the scope, 

4 because they know it better between the Water 

5 Department and our Corporation Counsel to be able to 

6 describe what all it is that we need to -- to do or 

7 what we're trying to accomplish. So I didn't really 

8 have one way or another firmly in my mind. 

9 COUNCILMEMBER HOKAMA: Chairman, if I may, please. 

10 CHAIR MATEO: Go ahead. 

11 COUNCILMEMBER HOKAMA: I asked that because that will make 

12 a difference. And it's not like each member who 

13 chairs another standing committee has nothing on 

14 their master agendas. We are all very busy people, 

15 and this is a major issue, a major concern that 

16 needs appropriate level of attention and follow 

17 through. And that's why I asked this question, 

18 because it may be better if Council takes a policy 

19 lead in pushing this forth to assist the Department 

20 too. Because I think the Department in their own 

21 way has asked we need some direction from the 

22 legislative branch. And if that be the case, and I 

23 have heard the Mayor agree this morning that he 

24 believes it is in the Council's jurisdiction and 

25 arena to provide the policy and direction for 
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1 Administration to follow through on t then I would 

2 support and say let's get on with the -- with 

3 starting this process. 

4 And maybe t againt it's not maybe to 

5 beleaguer. Maybe we need to -- like the statute 

6 states here t do one complete revision t and that's 

7 why now we have Hawaii Revised Statutes. They went 

8 through and redid everything t and let's get things 

9 updated and forget which amendment -- now there's 

10 just this one thing that anybody can follow and have 

11 some sense of how the law is applied or the 

12 regulations apply to them regarding water and then 

13 they can you know t hopefully we'll make it fairer 

14 and more efficient in what we do as a service to our 

15 communities. So I would support that idea. 

16 My second question iS t againt it comes onto 

17 the Board of Water SupplYt because I would like to 

18 utilize them as best as possible t but we are aware 

19 the Charter has by ratification of the people 

20 created -- created now just an advisory status for 

21 them t but if you read in the beginning of the 

22 chapter t they also consist -- the makeupt part of 

23 the makeup of the Department. The Department shall 

24 consist of the Director, the DeputYt and this Board 

25 of Water Supply. So when they do certain things, 
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1 because they're part of the Department, do they 

2 still come under normal Sunshine Law applications? 

3 Because they're a -- they're part of the Department. 

4 The Director can call a staff meeting. So can all 

5 nine board members get together because they're now 

6 part of a departmental meeting? 

7 CHAIR MATEO: Do you wish Corp. Counsel to respond? 

8 COUNCILMEMBER HOKAMA: If they have a response. If not, 

9 you know, I think it's a unique situation, because 

10 normally the board is separated from departments. 

11 CHAIR MATEO: Mr. Kushi. 

12 MR. KUSHI: Yes. Member Hokama, for one, the board is a 

13 separate agency subject to Sunshine Law. If the 

14 board wanted to meet, three or more members of any 

15 board or agency per HRS 91 whatever can meet with 

16 the administrative agency on certain administrative 

17 matters not subject to Sunshine Law, but it's very 

18 narrow. I believe it's HRS 26-35 or something like 

19 that. Aside from that, they have to abide by the 

20 Sunshine Law. 

21 COUNCILMEMBER HOKAMA: Okay. Thank you for that comment, 

22 Corporation Counsel. I appreciate that. 

23 Chairman, one thing that I would hope this --

24 your Committee -- our Committee would consider today 

25 is to start and have direction to appropriate staff 
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1 and Corporation Counsel 

2 CHAIR MATEO: Thank you. 

3 COUNCILMEMBER HOKAMA: the need to start repealing 

4 certain things already under the rules and let's 

5 take away some of the confusion. Let's take away 

6 some of the -- I'll call maintaining the limbo. 

7 It's not clear, we have no direction, so you know 

8 what, we're not going to do anything. Well, we need 

9 to take away that excuse, and let's start moving so 

10 that we can get direction. And even if the 

11 direction -- the decision that is made in hindsight 

12 would be made better, I think people still deserve a 

13 decision one way or another so they can move forward 

14 also. And hopefully we will maintain an appeal 

15 procedure to decisions, so I would hope you would 

16 take that into account, Mr. Chairman. 

17 CHAIR MATEO: Thank you, Mr. Hokama. Other members? 

18 Mr. Carroll, any comments? 

19 COUNCILMEMBER CARROLL: Only that I would hope that we 

20 could come to some sort of decision, or the Chair 

21 could make a recommendation today. If we are going 

22 to proceed with an RFP, I would hope that we could 

23 come to some decision now. 

24 CHAIR MATEO: Thank you, Mr. Carroll. Mr. Kane. 

25 COUNCILMEMBER KANE: Yeah, I appreciate the previous 
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1 comments. Member Tavares' points are well taken. 

2 And I think, for me, I would concur with those 

3 comments. However, I think we also need to look at 

4 what was posed earlier, is that this vacuum seems to 

5 still be there, and it seems like because the reso 

6 doesn't have the force and effect of law, it seems 

7 like we need to create an ordinance that authorizes 

8 the Director with the -- with him consulting with 

9 the board and the Mayor to to take care of 

10 various things. I know we have to make a 

11 determination on which one, and let's start with the 

12 two that Member Tavares stated, but at least 

13 close -- I mean take away some of those vacuums, and 

14 this is one of them, and allow that -- allow the 

15 Director with the consultation of the board and 

16 going to the Mayor and then coming forward to us for 

17 that approval. I think that's something that we 

18 need to look at so we can get rid of the vacuum. 

19 And that seems to be the most immediate. 

20 And again, I'm not speaking for anybody 

21 except myself, Mr. Chairman. I just see that as 

22 what Member Hokama said, I mean, right now wefve got 

23 all these ambiguities. Letfs get rid of them. And 

24 to me, from a legislative standpoint, the only way 

25 we can do that is by ordinance, which is the force 
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1 and effect of law. And so we need to put something 

2 forward. And maybe it can't be today, because we 

3 actually have to formulate the language to do that 

4 and we can't just pull something out of the sky 

5 right now. I don't think that's responsible. But I 

6 think it can be done in a relatively short amount 

7 of -- short period of time and we can come forward 

8 with something like that. And, you know, I'd be 

9 more than happy to provide whatever input we have. 

10 You know, my office staff, we've been doing a lot of 

11 work in that area and we'd love to participate in 

12 whatever we can contribute, but just my final two 

13 cents. Thank you. 

14 CHAIR MATEO: Yeah, thank you, Mr. Kane. Point well 

15 taken. And perhaps both your office and Member 

16 Charmaine Tavares' office, we could get together so 

17 we could in fact draft the language so at our next 

18 meeting we have something tangible, something that's 

19 solid that we can actually deal with at that point. 

20 Thank you, Mr. Kane. Mr. Molina. 

21 COUNCILMEMBER MOLINA: No, I think it's a good start. 

22 We've already got a lot of good requests to get 

23 going, so I'm my mind has just been boggled with 

24 all the legalese that we've had to deal with today. 

25 So, Chairman, it's a good start. Just go ahead and 

RALPH ROSENBERG COURT REPORTERS, INC. 



WR 9/3/03 118 

1 get clarity to this issue and get the ball rolling. 

2 Thank you. 

3 CHAIR MATEO: Thank you, Member Molina. Mr. Nishiki, any 

4 comments? 

5 COUNCILMEMBER NISHIKI: My question I already communicated 

6 to you, that we ask George during this so-called 

7 void period policies that he'd like to see cleared 

8 up so he can operate. Do you have any 

9 suggestions 

10 CHAIR MATEO: Mr. Nishiki, can you use your microphone. 

11 COUNCILMEMBER NISHIKI: Do you have any suggestions in 

12 regards to some of the concerns that you may have in 

13 operating the Department during this void period 

14 when we can create the policy? 

15 MR. TENGAN: Mr. Chair, I would appreciate an opportunity 

16 to go back and look at the rules and see how it 

17 affects the Department and the administration of the 

18 Department so that I can give you an intelligent 

19 response on that. 

20 COUNCILMEMBER NISHIKI: Yeah. And so with that in mind, I 

21 think what Charmaine raised, I agree on the lao 

22 Aquifer policy decision and how we handle this, and 

23 the issuance of water meters is a big concern raised 

24 by a lot of people today. So those two areas I'd 

25 like to get on and understand what their policy is 
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1 right now and deal with it ASAP. 

2 CHAIR MATEO: Thank you, Mr. Nishiki. Mr. Pontanilla. 

3 COUNCILMEMBER PONTANILLA: Thank you, Mr. Chair. I agree 

4 to, you know, whatever my colleagues had said 

5 previously. We should take a look as priority the 

6 lao Aquifer as well as the issuance of water meter. 

7 I just have a question in my mind. Is this the 

8 first time that the Water Department reported to the 

9 Administration? And if not -- and if not, you know, 

10 they must have some kind of rules, you know, when 

11 they reported to the Administration. 

12 CHAIR MATEO: You'd like --

13 COUNCILMEMBER PONTANILLA: Please correct me if I'm wrong. 

14 CHAIR MATEO: You're asking Corp. Counsel to respond or 

15 the Department? 

16 COUNCILMEMBER PONTANILLA: Yeah, Corp. Counsel would be 

17 good. 

18 CHAIR MATEO: Either Mr. Moto or Mr. Kushi. 

19 MR. MOTO: Mr. Chairman, this was way before our time with 

20 the County, obviously, but I believe that the 

21 history of the Water Department was kind of 

22 complicated. If you go back way in the past, you'll 

23 find that it's actually switched back and forth a 

24 number of times between a Department that operated 

25 more independently and less so. It actually has 
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1 switched back and forth. 

2 COUNCILMEMBER PONTANILLA: Do we know if we have any 

3 copies of any rules that -- well, the last time it 

4 was done that maybe we can take a look at and, you 

5 know, somehow incorporate it into whatever in 

6 doing trying to amend these new rules? 

7 MR. MOTO: Mr. Chairman, I understand Mr. Pontanilla's 

8 point and we will -- we will look into that. To be 

9 honest, I think we've already started and were 

10 unable to find a great deal, but we will -- we do 

11 think we can learn from the past, or we should try 

12 and learn as much as we can. 

13 COUNCILMEMBER PONTANILLA: Thank you, Mr. Chair. 

14 CHAIR MATEO: Thank you, Mr. Pontanilla. 

15 Members, it's -- it's that time when we need 

16 to wrap up the meeting. If it's okay with the 

17 members at this particular point, Member Tavares' 

18 recommendation of contracting an outside entity to 

19 help to deal with formulating the rules and 

20 understanding the rules and doing its -- I guess 

21 categorizing the rules I think is a real critical 

22 part in this to be able to move forward in a timely 

23 basis. Members, if we don't do that, we all are 

24 going to grow old together, because it's going to 

25 take forever to go through the rules, and that is 
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1 really a long and lengthy process. 

2 Go ahead, Mr. Hokama. 

3 COUNCILMEMBER HOKAMA: Chairman, if I may just add, I know 

4 you're aware of time and you're sensitive to it, but 

5 I would like to at this time state for the Committee 

6 to start thinking about a tool that we as the 

7 Council can utilize -- and I believe to assist the 

8 Director and the Department under this new format 

9 that the Charter has been revised to would be for 

10 Council to authorize a performance audit. It 

11 would -- it would be something like how the Fire 

12 Department has put together their comprehensive 

13 report and say, well, these are some of the areas 

14 you can -- this is what you would do to make 

15 improvements, these are some things you should 

16 continue to do, these are some of the things that 

17 you definitely need to stop doing. 

18 And that may also help them formulate their 

19 annual budget request to Council for review and 

20 approval, and I extend this in a cooperative 

21 gesture, Chairman, not to make any statement of 

22 criticism or anything else, but that this is a tool 

23 that can possibly help not only the Department but 

24 we as decision makers regarding appropriations. And 

25 so I ask the members to start thinking about that 
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1 this performance audit may be an additional tool to 

2 make things move forward faster, Chairman. Thank 

3 you. 

4 CHAIR MATEO: Thank you, Mr. Hokama. 

5 Members, as I said, we will pursue Member 

6 Tavares' recommendation, and in addition to pursuing 

7 it, at the next meeting we will be able to discuss 

8 items that she has brought up to us. And the two 

9 issues -- the two rules that she has cited, the 

10 meter issuance rule and the lao water management 

11 rule, those items will be put on the immediate 

12 agenda so we're able to address those concerns. 

13 COUNCILMEMBER MOLINA: Chairman. 

14 CHAIR MATEO: Yeah, Member Molina. 

15 COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman. 

16 Just also to explore the costs, you know, what the 

17 request will be. I'm sure, you know, it's going to 

18 be important for the taxpayers out there. They're 

19 going to want to know. And just so we can explain 

20 to them, you know, when we look at these rules that 

21 we've got to look through and it's very complex, 

22 just so we can justify the cost as to why we need to 

23 look at an outside source to I guess give us a 

24 breakdown and explanation of the rules itself to 

25 help us interpret. 
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1 CHAIR MATEO: Okay. Thank you very much, Mr. Molina. At 

2 this point, Members, Staff has indicated that they 

3 will be working with the Department for comments on 

4 the RFP and they have to see whether they have 

5 money in their budget to actually help through the 

6 process, and also they'll be requesting the current 

7 policies on the lao water management rule and the 

8 water meter issuance for Upcountry. So at this 

9 point the Chair would like to defer this item today. 

10 COUNCILMEMBER KANE: Mr. Chair. 

11 CHAIR MATEO: Yes. 

12 COUNCILMEMBER KANE: Before you defer, couple of points, 

13 just for clarification. The water meter issuance 

14 rule is specifically for the Upcountry water system, 

15 or are we looking at -- because now we're dealing 

16 with a designation on the lao Aquifer, it's also 

17 impacting Central and South Maui as far as water 

18 meter issuance. Are we going to have it broader or 

19 is it just going to be for the Upcountry? Just a 

20 question. 

21 CHAIR MATEO: I think at this point the Chair would 

22 recommend the broader aspect. 

23 COUNCILMEMBER NISHIKI: Thank you. 

24 COUNCILMEMBER KANE: I mean, I don't know if that was the 

25 intention of Member Tavares, so I just wanted to get 
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1 a clarification. 

2 VICE-CHAIR TAVARES: Well, some areas -- excuse me, 

3 Mr. Chair. Some areas will overlap between the lao 

4 management rule and the Upcountry -- what's been the 

5 meter issuance rule for Upcountry, but we can work 

6 those kind of things out. 

7 CHAIR MATEO: Member Kane, I'd like Staff to respond to --

8 to that request. 

9 COUNCILMEMBER KANE: Thank you. And it's just a point of 

10 clarification. That's all. 

11 MS. KAWASAKI: Thank you, Mr. Chair. Under the confines 

12 of this particular item, we would be looking at the 

13 existing rules, and I believe the water issuance 

14 rule is for the Upcountry area only. Matters 

15 relating to water meter issuance for other areas, if 

16 you would like to address a new rule that would --

17 would handle those situations, that would be within 

18 the purview of this item, but under the existing 

19 rule it would only be for Upcountry. 

20 COUNCILMEMBER KANE: And that's why I asked the question, 

21 because I know that the existing rule only deals 

22 with Upcountry, and so that's why I wanted to ask 

23 that question and how we would be able to 

24 incorporate. And if it only can be incorporated 

25 with rules that exist and if lao Aquifer -- you 

RALPH ROSENBERG COURT REPORTERS, INC. 



WR 9/3/03 125 

1 know, meters that are part of the water system here 

2 on this side doesn't exist, then we need to do 

3 something there just so we can have that mech --

4 the vehicle to incorporate in. 

5 CHAIR MATEO: Okay. 

6 COUNCILMEMBER KANE: The other question I had, Mr. Chair, 

7 and that is oh, shucks. That's okay. I lost the 

8 thought. I had it. It's gone. 

9 CHAIR MATEO: Thank you, Mr. Kane. 

10 COUNCILMEMBER KANE: Oh, I know. I know. The declaration 

11 of drought. My question was to the Director, 

12 because I know those other issues are important, but 

13 obviously a drought is an emergency situation. Is 

14 that something also that we should be incorporating 

15 into the two points that Member Tavares brought 

16 forward? And maybe we should ask, because what is 

17 the current status of our water? I mean, I was up 

18 there last week and Kahakapao was full, two sides, 

19 so -- but I don't know, what's the situation with 

20 drought and if that's something that we need to 

21 incorporate into this request? 

22 CHAIR MATEO: Mr. Tengan. 

23 MR. TENGAN: The board hasn't reversed its decision to 

24 declare a drought, primarily because we need to run 

25 the Hamakuapoko wells. Without -- without that 
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1 declaration, you know, we cannot run the wells. And 

2 the Council should understand that when the drought 

3 was declared, we were in dry weather conditions at 

4 the time, and we're still not out of it, although 

5 we've had some good rains in the past couple weeks 

6 or so and the reservoirs are full and the Wailoa 

7 Ditch is flowing well over 50 percent, but as far as 

8 the drought is concerned, I wouldn't suggest that 

9 COUNCILMEMBER KANE: Okay. 

10 MR. TENGAN: -- it be called off at this time. 

11 COUNCILMEMBER KANE: Thank you. Thank you. 

12 COUNCILMEMBER NISHIKI: Yeah. 

13 CHAIR MATEO: Mr. Nishiki. 

14 COUNCILMEMBER NISHIKI: I would -- I would want the 

15 issuance of water meters in Central Maui as a 

16 discussion point also. 

17 CHAIR MATEO: Thank you, Mr. Nishiki. 

18 Okay, Members, if there's no objections, 

19 we're going to defer this item until our meeting on 

20 September 17th. In addition, Members, I also would 

21 like to advise you that I will be looking for slots 

22 during our off week so we may be able to get a 

23 little more done, if it's okay with the members. If 

24 there's no objections, I'll be contacting each of 

25 the chairs and seeing, you know, how heavy your load 
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1 is so not to burden you even more. Any objections? 

2 COUNCIL MEMBERS: No objections. 

3 ACTION: DEFER pending further discussion. 

4 CHAIR MATEO: Member Tavares. 

5 VICE-CHAIR TAVARES: No objection, Mr. Chair. I think 

6 that it's a good direction, because there are 

7 important -- really critical, important issues 

8 before the Council that we have to deal with, and 

9 this is one of them, and to wait every, you know, 

10 two weeks basically to have a meeting is going to 

11 take us an inordinate amount of time, but I think 

12 for this purpose, you know, I certainly wouldn't 

13 have any objection. I did have a question for Corp. 

14 Counsel. 

15 CHAIR MATEO: Go ahead. 

16 VICE-CHAIR TAVARES: I mean for our Staff. 

17 CHAIR MATEO: Go ahead. 

18 VICE-CHAIR TAVARES: Ms. Kawasaki-Lu, you said that the 

19 rule -- if we bring it into the Committee, will be 

20 the Upcountry meter rule, for example, and if we 

21 wanted to do a rule that encompassed all the areas 

22 in Maui County or in Maui, on the island of Maui, it 

23 would be a separate proposal? And at some point can 

24 we meld all of this together to make one ordinance? 

25 MS. KAWASAKI: Mr. Chair. 
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1 CHAIR MATEO: Go ahead. 

2 MS. KAWASAKI: In response to that, actually, the rule 

3 already is in this item. This item encompasses all 

4 of the existing Board of Water Supply rules, but the 

5 item pertains to those -- the rules in their 

6 entirety, and therefore, the body could go ahead and 

7 adopt or propose to adopt to the Council additional 

8 rules that would cover, you know, anything within 

9 the scope and purview of water with respect to the 

10 Department. 

11 VICE-CHAIR TAVARES: Thank you. Thank you, Chair. 

12 CHAIR MATEO: Members, again, thank you very much for 

13 bearing with us this morning. Meeting is adjourned. 

14 (Gavel) . 

15 ADJOURN: 12:22 p.m. 
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